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STATUTES: 


Federal Rules of Criminal Procedure 
Ruler a(S) i wolleiisttelleiotaiemelcmeiaiiciene cm omsictcmemcieme ine 
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ISSUES PRESENTED FOR REVIEW 

I, Did the admission of evidence seized incident to defendant's 
unlawful arrest constitute reversible error? 

Il. Did the admission of the in-court identifications of defendant by 
two of the eyewitnesses constitute reversible error? ; 

Il, Did the use of the Allen charge under the circumstances of this 
case constitute plain and reversible error? 

This case was previously before this Court. 

2 REFERENCE TO RULINGS 

The Court below denied defendant's metion to suppress evidence 
seized in defendant's hone at the time of his arrest, (Tr. 57, soy The Court 
below denied defendant's motion to suppress the identification of defendant by 
two of the eyewitnesses. (Tr. 132). 

STATEMENT OF THE CASE 

The appellant, Ronald Hull, petitions this Court to review and set 
aside a conviction in the United States District Court for the District of Columbia 
on counts of armed robbery, 22 D.C. Code 2901, a count of assault with a 
dangerous weapon, 22.D.C. Code 502, and a count of carrying a dangerous 


weapon, 22 D.C. Code 3204. The Court below entered the conviction in a jury 


trial. 


rrr 


Y "Tr." refers to pages of the transcript of proceedings, a part of the record 
before this Court. 
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STATEMENT OF FACTS 


Ronald Hull appeals from his May 28, ;969, jury conviction on two 


counts of armed robbery, one count of assault with a dangerous weapon and one 
_ count of carrying a dangerous weapon. The charges arose from = robbery by 

two armed and masked men shortly after midnight on Octok ber 26, 1968. 

A warrant was issued for defendant's arrest the morning ‘of October 26, 
1968. It was based on an affidavit by John Saddler, one of the men robbed. The 
affidavit related the circumstances of the robbery and then stated that defendant 
"was recognized by myself and the two witnesses as being seen in the neighbor- 
hood and was informed by a neighbor as to his name and address." (Affidavit 
in criminal case file, a part of the record before this Court). Police went to 
defendant's home and placed him under arrest. (Tr. 19). They then searched 
his room, finding some money and a revolver, both ef which rele admitted as 
evidence at the trial. (Tr. 260, 263). ; 

As Hull was being taken to the police Soe ee he was identified by the 
complaining witness who sat in a neighboring cruiser. (Tr. 98). While in 
the cellblock at the precinct he was called to one side where he was identified 
by another witness. (Tr. 79). There was testimony that the complaining wit- 
ness also viewed the defendant while he was in the cellblock, (Tr. 77). The 
complaining witness identified the defendant at the preliminary hearing. 
(Tr. 100). 

Before. trial Judge Hart heard and denied a motion to suppress the 
evidence seized in defendant's home and a motion to suppress identification of 


the defendant by the two witnesses who had seen him in post-arrest single 


si 
confrontations. (Tr. Pl. 7,8; Tr. 57, 59, 132). The judge had earlier con- 
sidered a motion for disqualification and recusation of him self as the presiding 
judge in the jury trial to follow. (See transcript in criminal case file, a part 
of the record before this Court.) The motion was based on what counsel termed 
Judge Hart's set policy for sentencing men convicted of armed robbery by a 
jury. (Ir. Pl. li-12). The judge denied the motion and the case went to trial. 
At trial the prosecution developed the details of the crime: Shortly 
after midnight on October 26, 1968, two armed and masked men entered an 
apartment in Northeast Washington. One man wore a stocking on his face and 
carried a shotgun. The ether man wore a ski mask and carried a pistol. 
(Ir. 149-157). This is the man police believe to be Ronald Hull, the defendant. 
The two armed men removed the wallet from the pocket of one of the three men 
in the apartment and ordered the other twe ts threw their wallets on the floor. 
They actually took money from two of the men. (Tr~ 150, 157, 194). During the 
course of the robbery the man carrying the pistol adjusted his ski mask reveal- 
ing a portion or portions of his face. (Tr. 153). The three victims claim the 
face was a familiar one in the neighborhood, and in Court they identified 
defendant as the ski-masked robber. (Tr. 151, 191, 228). 


Defendant took the stand and testified that he was elsewhere with friends 


at the time of the robbery. (Tr. 294-96). Five of these friends took the stand 


in his behalf. (Tr. 330, 340, 361, 368, 376). 


ns 


2/ "Tr. Pl." refers to the trasncript of pleadings, a part of the record before 
this Court. 
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After the judge's charge, which included the controversial Allen charge, 
the jury began deliberation. An hour and a half later they eoqeased that the 
testimony of the defendant and the three eyewitnesses be read back to them. 
_ The judge said it could not be done because it would take four hours to accomp- 
lish the task. (Tr. 446-48). The jury returned to the jury room and half an 
hour later sent word that they could not reach a unanimous vances (Tr. 448-49) 
The judge once again gave the Allen charge and sent the jurors home with in- 
structions to return in the morning. (Tr. 449). The following afternoon the 
jury returned a verdict of guilty on four counts and not guilty on two counts. 
(Tr. 452). : 

STATUTES INVOLVED 

FEDERAL RULES OF CRIMINAL PROCEDURE 
RULE 4, Warrant or Summons upon Complaint, 


(a) Issuance. If it appears from the complaint, or from an affidavit 


or affidavits filed with the complaint, that there is probable cause to believe 


that an offense has been committed and that the defendatt has committed it, a 
warrant for the arrest of the defendant shall issue to any officer authorized by 
law to execute it. 
RULE 52. Harmless Error and Plain Error. 

(b) Plain Error. Plain errors or defects affecting substantial rights 


may be noticed although they were not brought to the attention of the Court. 


ARGUMENT 
L THE ADMISSION OF EVIDENCE SEIZED INCIDENT TO 
DEFENDANT'S UNLAWFUL ARREST CONSTITUTED 
REVERSIBLE ERROR 
Defendant was arrested at his home on the morning of October 26, 
1968. The arrest was pursuant to a warrant based on the affidavit of John 
Saddler, victim of an armed robbery earlier that morning. At the time of 
arrest police carefully searched the bedroom in which they found defendant and 
seized a revolver and some money, both of which were admitted as evidence at 
his trial. (Tr. 260-61, 263, 287). The admission of this evidence constituted 
reversible error. 
Rule 4(a) of the Federal Rules of Criminal Procedure provides that a 


warrant of arrest may be issued if there is probable cause that a crime has 


been committed and that the one to be arrested committed it. The arrest war- 


warrant in this case was based solely on John Saddler's affidavit. Mr. Saddler, 


one of the victims, set forth the crime in detail. In this respect the affidavit 
was sufficient. Saddler then stated: "The first subject was recognized by my- 
self and the two witnesses as being seen in the neighborhood and was informed 
by a neighbor as to his name and address. a Under the rationale of Spinelli 
v. United States, 393 U.S. 410 (1969), this did not provide sufficient probable 
cause that defendant had committed the crime and thus the warrant, the arrest 
and the search incident to the arrest were invalid. 


Dee 


3/ See affidavit in criminal case file a part of the record before this Court. 
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Aguilar v. Texas, 378 U.S. 106 (1964), had set the standards an affi- 
davit must meet in order to establish probable cause. The Cones cautioned that 
the affidavit must be framed in such a way that probable cause on be determined 
solely from it by a "neutral and detached magistrate. '"' Johnson v. United 
States, 333 U.S. 10, 14 (1948). In Aguilar the police affidavit satis merely 
that they had reliable information from a credible source and believed on the 
basis of that that a crime was taking place. The Supreme Court struck down the 
affidavit and the warrant, stating that the affidavit stated neither the reasons 
for relying of the informant's credibility nor the underlying circumersnces which 
would enable the n agistrate to independently determine whether the informant 
was justified in his conclusions. In Spinelli the Court amplified the two-pronged 
Aguilar test. The Spinelli affidavit was far more detailed than that in Aguilar. 
It reported FBI observation of the subject and specific cerroboration that the 
phone numbers the tipster said were being used for bookmaking were in fact 
listed for an apartment which Spinelli visited. The Court held that the affidavit 
failed the test set forth in Aguilar. The affidavit offered nothing to satisfy the 
magistrate issuing the warrant as to the informant's credibility. ‘More 
seriously it told none of the underlying circumstances which led informant to 
his conclusions. Had he personally observed the criminal activity or were 
his sources indirect? If so, what were these sources? The affidavit had to 


show the magistrate that the informant was relying on more than casual rumor. 


The Court noted in Spinelli that the FBI observed behavior appeared innocent 


except in light of the tip and that the only fact actually corroborated in the 
affidavit could easily have been gleaned from a conversation in a neighborhood 


bar. 


The case at bar provides an excellent example of the way the Aguilar - 


Spinelli test works. Rule 4(a) requires a showing of probable cause both that 

a crime has been committed and that the defendant committed it. The instant 
affidavit gives an eye-witness account of the details of acrime. The facts are 
all there so that a magistrate may determine that there is probable cause that 

2 crime has been committed. But the affidavit fails under Aguilar and Spinelli 
to establish probable cause that this defendant Ronald Hull committed the crime. 
Although the affiant stated that he and the other two witnesses recognized the 
robber aS someone in the neighborhood, he claimed no direct knowledge of the 
name and address of the man whom he sought to have arrested. This crucial 
information wes supplied by an informant, a neighbor. The affidavit gives no 
indication of the circumstances under which the neighbor supplied Ronald Hull's 
name and address. The magistrate issuing the warrant had no independent way 
of knowing whether the informant had an adequate description on which to base 
his conclusion that the nameless robber was indeed Ronald Hull. The "neutral 
and detached magistrate"’ could know only that a crime had been committed and 
that someone for sorne unknown reason thought that the robber was Ronald Hull. 
That is all the information given in the affidavit. Thus, under Spinelli, there 
was not probable cause that Ronald Hull (called Rondell Hall in the affidavit) was 
the one who committed the crime. The warrant and the arrest must fail and 
with them the search whichcould only have been justified had it been incident to 
a lawful arrest. The revolver and the money illegally found in defendant's room 
should not have been admitted at trial. Weeks v. United States, 232 U.S. 383 


(1914). Their admission constituted reversible error. 
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I. THE ADMISSION OF THE IN-COURT IDENTIFICATIONS 
OF DEFENDANT BY TWO OF THE EYEWITNESSES 
CONSTITUTED REVERSIBLE ERROR 

At trial defendant was identified by all three of the maces as the man 
who had robbed them on October 26, 1968. Shortly after defendant's arrest, 
police had arranged for two of the three witnesses to observe dakenaane Singly, 
not in a line-up situation, and to identify him. 

Since June of 1967, the Supreme Court has developed a line of cases 
dealing with eyewitness identification and pre-trial confrontations. In its land- 
mark opinion, United States v._ Wade, 388 U.S. 218 (1967), the Court held line- 
ups in the absence of counsel to be violative of a defendant's Sixth Amendment 
rights. It found confrontations compelled by the government pereeen an accused 
and a witness "peculiarly riddled with innumerable dangers... " The Court 
noted; ''The vagaries of eyewitness identification are ila Ate the annals of 
criminal law are rife with instances of mistaken identity." United States v. 
Wade, supra, at 228. The Court feared that the influence of eprops confron~ 
tations probably accounts for more miscarriages of justice chan any other single 
factor. The Court examined not only testimony as to such out-of-court identi- 
fications, but also later identifications made in court. In Gilbert v. California, 
388 U.S. 263 (1967), testimony directly concerning illegal line-ups was excluded 
per se. Under Wade, however, in-court identifications following a concededly 


illegal confrontation may be admitted if they are found to have an independent 


source free of taint from the illegal identification. 


In Clemons v. United States, 408 F. 2d 1230(D.C. Cir. » en banc, 1968), 


this Court considered Wade and its progeny and laid the ground rules for identi- 
fication testimony in this jurisdiction. In doing so it included not only cases 


involving line-ups held in the absence of counsel, but also those cases in which 


tnere Was a post-arrest confrontation at the police station in an instance in which 
a line-up was a feasible alternative. This Court did so noting ''the unmistakable 
shadow" which the Supreme Court has cast on all such confrontations. Clemons 
v. United States, supra at 1237. In cases where only an in-court identification 
is offered, the Court,out of the presence of the jury, must first decide if the 
initial confrontation was violative of defendant's constitutional rights. If it is 
held to be so, the Court must then determine whether the in-court identification 
may still be admitted as having an independent source. This was the procedure 
followed in the case at bar. The government did not offer the earlier identifica- 
tions in evidence. The judge considered the identification in the cellblock and 
the one at the preliminary hearing and found them taisted. (Tr. 82, 131). He 
then sought to determine whether the in-court identifications had an independent 
basis. In doing so he ignored factors which this Court has stressed in making 
such a determination. Clemons v. United States, supra at 1248; Russell v. 
United States, 408 F. 2d 1280 (1969); Williams v. United States, 409 F. 2d 471 
(D.C. Cir. 1969). He refused to hear testimony on the witnesses' opportunity 


to observe the robber at the time of the crime He did so holding that such 


_ evidence relates only to the reliability of identification and that that is a question 


for the jury. (Tr. 72). Such evidence is also releva.nt in a determination 
whether there is an "independent source for an identification made at or after an 
unnecessarily suggestive confrontation."' Russell v. United States, supra at 
1285, n. 25. The judge's refusal in the case at bar was based on the theory that 
testimony of observation of the defendant around the neighborhood in the months 
preceding the robbery provided an independent basis for the in-court identifica- 


tions. (Tr. 73-74). While it is true that these frequent encounters provided 
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an adequate basis for an in-court identification of a man fr equently seen about 
the neighborhood, there is no guarantee that the witnesses were given ample 
opportunity to observe the robber at the time of the crime. If they had no such 
opportunity, there would be no independent basis for their Eecoaee identifcation 
of defendant as the robber. The robber alleged to have been the defendant wore 
a ski mask which never revealed more than portions of his face. The judge re- 
fused to hear testimony on lighting conditions at the time of the robbery. There 
is no indication that the witnesses were able to see the robber wel! enough to 
identify him at all. The post-arrest confrontation of defendant while in police 
custody would have reinforced the idea that defendant was the robber. This 
would have tainted the in-court identification. Refusal to hear testimony on 
opportunity to observe at the time of the crime foreclosed any showing of an 
independent basis for identification of defendant as the robber. Given the evi- 
dence before him, the judge could be sure that the two witnesses had an indepen- 
dent source for saying they had seen the defendant somewhere before, but not 
necessarily at the time of the robbery. Admission of the in-court identifica- 
tions absent a showing of independent basis constituted reversible ‘error. 

I. THE USE OF THE ALLEN CHARGE UNDER THE 


CIRCUMSTANCES OF THIS CASE CONSTITUTED 
PLAIN AND REVERSIBLE ERROR 


Judge Hart in his charge to the jury in this case included almost the 


precise language approved by the Supreme Court in Allen v. United States, 164 ~ 
U.S, 492 (1896) (Tr. 443). After the jury had been out about an hour and a half, 
they requested that the testimony of the defendant and the three eyewitnesses be 
read back to them. The reporter estimated that this would take approximately 


four hours. Judge Hart refused the jury's request, citing the time involved as 
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his reason. 5-47 Half an hour later the jury reported that it was un- 
able to reach a unanimous verdict. The judge gave the Allen charge once again, 
urging that minority reconsider their views in light of the opposition of a ma- 
jority of the jurors, ali of whom were equally honest and equally intelligent. 
He then instructed the jurors to return at ten o'clock the following morning to 
resume deliberation. (Tr. 449-50). At two o'clock the following afternoon the 
jury returned a verdict of guilty on four counts and not guilty on two counts. 
The giving of the Allen charge under the circumstances detailed above consti- 
tuted plain and reversible error. 

Defendant is aware that in a footnote to United States v. Floyd W. 
McNeil, No. 22, 360(D.C. Cir. Oct. 31, 1969), this Court specifically approved 
the giving of the Allen charge as part of the original instructions to the jury. In 
doing so the Court noted its earlier decision in Fulwood v. United States, 125 
U.S. App. D.C. 183, 369 F. 2d 960 (1966), cert. denied, 387 U.S. 934 (1967), 
a case which parallels the im tant case in certain respects. There the Allen charge 
was given to a jury unable to reach a unanimous verdict, just prior to sending the 
jurors home for the night. In Fulwood this Court found the Allen charge neither 
coercive per se nor coercive under the facts given. It found strength for its 
position in the fact that "[A]ll Courts of Appeals faced with the issue have af- 

’ £irmed the charge." Fulwood v. United States, supra at 184-85. 

This unanimity is no longer the case. The Third Circuit has disavowed 

use of the Alien charge in all future cases, refusing to let any verdict stand 


“which may have been influenced in any way by an Allen charge. '' United 


States v. Fiorvante, 5 Criminal Law Reporter 2281 (3d Cir. June 16, 1969). 
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Compelling the Third Circuit's definitive step was the fear that the charge by 
urging only the minority to reconsider gives a credence to the pusciocs propo- 
sition that the majority is necessarily factually correct. "To maeeae that 
(such) an objective standard governs could nullify the Snes ay mandated 
requirement of unanimity of verdict.'' United States v. ain supra. 

The Tenth Circuit has urged that if the Allen charge be used at all, it 

be in the original instructions and not as dynamite for a deadlocked jury. 
United States v. Wynn, 6 Criminal Law Reporter 2030 (10th Cir. Sept. 5, 
1969). The Ninth Circuit doubts "that it is any longer advisable ns give the 
Allen charge at all," but will continue to uphold its use if it is in strict Allen 
form, Sullivan v, United States, 5 Criminal Law Reporter 2365 {9th Cir. 
July 8, 1969). The Seventh Circuit has advised its judges to be "most sparing 
and cautious" in the use of the charge. United States v. Knaack, 409 F. 2d 418 
(7th Cir. 1969), cert. denied, 38 U.S.L.W. 3128. The increasing attacks on 
Allen moved the Eighth Circuit to caution its judges to use all safeguards in 
helping each juror to keep his own opinion. United States v. Pope, 5 Criminal 
Law Reporter 2447 (8th Cir. Aug. 27, 1969). , 

The majority of these courts is particularly concerned about the use 


of the Allen charge on a deadlocked jury. This dynamite effect is precisely 


’ the one sought by Judge Hart in the case at bar. He used the charge not only 


in his original instructions, as now approved in McNeil but also on the jury after 
it had informed him that it could not reach a verdict. Even the government in 
its brief in McNeil argued that this is a more dangerous situation than that in 


McNeil ‘'Indsed we submit that the incorporation of an Allen charge among the 
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original instructions is less coercive than its use in supplemental instructions 
United States v. Floyd W. ) cNeil, 
No. 22,350, Brief for the Appellee ar 15. 
In the case at bar the supplemental Allen charge was particularly 
Gamaging. The jurors had already expressed uncertainty in their request to 


have the testimony of the defendant and the three eye-witnesses read back to 


them. Judge Hart had refused their request solely because it would take four 
4/ 
hours to accomplish the task. The jurors in this case sought to resolve their 


differences by direct reference to critical testimony. The judge refused to give 
them that testimony, telling them it would take too long to read. One-half hour 
later the judge urged them to resolve their differences and advised the minority 
to rethink their positions. He had already foreclosed the alternative avenue to 
resolution; he chose instead the coercive path of the Allen charge. Under such 
circumstances minority jurors could not help but feel pressure to abandon their 


views and acquiesce in the majority position. The use of the Allen charge in this 


4/ The refusal based solely on the time involved could hardly be termed a sur- 
prise. Throughout the trial the judge had expressed impatience and remarked 
that the trial must be completed before the following morning. See Tr. 39, 83, 
113, 247, 330 and 417. The denial of the jury's request solely for the reason 
stated constituted an abuse of discretion. State v. Palmer, 173 Kan. 560, 251 
P, 2d 225 (1952). The main issue in the case at bar was that of witness credi- : 
bility. The three victims testified that defendant was the man who robbed them, 
The defendant testified that he was elsewhere at the time of the crime. Five of 
his friends supported this testimony. Under these circumstances the judge's re- 
fusal to allow the jury to rehear testimony about which it felt unsure was in and 
of itself reversible error. Ronald Hull is now serving a sentence of three to 
fifteen years. (Tr. Pl. 26). Would four hours of the court's time have been too 
great a price to ensure that three to fifteen years of a man's life were not taken 
from him wrongfully? 


— 14h. 
particular case constituted plain error. Although trial cou nsel did not object 


to its use, this Court is at liberty to notice such plain error under Rule 52(b) 


of the Federal Rules of Criminal Procedure. This Court has said that the 


; decision to take such notice is a matter of judicial discretion "in the exercise 
of which we do not close our eyes to the realities of the situation before us. "' 
Washington v. United States, 414 F. 241119, 1121 (D.C. Cir. 1969). The 
realities of the situation in the case at bar call for reversal. 
CONCLUSION 
For the above reasons, appellant submits that the ores of the 
Court below should be vacated and that a new trial should be ordered. 


Respectfully submitted, 
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